Chapter 10.16

DRIVING WHILE INTOXICATED
UNLICENSED OR UNINSURED

Sections:

10.16.010 AgeLimit.

10.16.020 Operator Must be Fourteen Yearsof Age.

10.16.030 Under Influence of Alcoholic Liquor; Alcohol in Body Fluid,;
Penalty.

10.16.040 Chemical Tests;, Refusal; Penalty.

10.16.045 Driving Under Influence of Alcoholic Liquor or Drug;
Second Offense; Restrictions on Motor Vehicles.

10.16.050 Owner Not to Permit Operation.

10.16.060 Operator Must be Licensed.

10.16.063 Operation of aMotor Vehicle While Operator's Privilege
Revoked or Impounded and Not Eligible for Reinstatement;
Prohibited.

10.16.065 Operation of aMotor Vehicle While Operator's Privilege
Suspended and Eligible for Reinstatement; Prohibited.

10.16.070 Proof of Financial Respongbility; Violation; Penalty.

10.16.080 Body Fluid Analyss, Fee; Payment Upon Conviction.

10.16.010 Age Limit.

It shdl be unlawful for any person under Sxteenyears of age to operate amotor vehicle upon any
public street or dley within the dty; provided, however, that any person who has a learner's permit as
provided by the laws of the State of Nebraska may operate amotor vehide over the public streets and
dleys of the city if he or sheis accompanied & al times by a licensed operator who is at least eighteen
years of age and is actualy occupying the seat beside the driver.

Any person who shal have atained the age of fifteen years may operate amotor vehide over the
public sregts or dleys of the city if he or sheisaccompanied at dl times by a licensed operator who shall
be a high school driver training ingtructor certified by the Commissioner of Education of the State of
Nebraska. (Ord. 15635 81; July 9, 1990: P.C. 810.52.010: Ord. 12551 81; April 9, 1979: prior Ord.
8476 81; July 20, 1964: Ord. 5699 81201, as amended by Ord. 7312; October 10, 1960).

10.16.020 Operator Must be Fourteen Yearsof Age.

It shdl be unlawful for any person to operate a motor vehicle within the city on any property not
gpecified in Section10.16.010, unless such person has reached the age of fourteen. This section shdl not
apply to privatdy owned property, provided the motor vehicdle engine operated thereon does not produce
in excess of five brake horsepower. (Ord. 15635 82; July 9, 1990: P.C. §9.54.100: Ord. 9813 81; July
7, 1969: prior Ord. 7492 §10; June 19, 1961).



10.16.030 Under Influence of Alcohalic Liquor; Alcohol in Body Fluid; Penalty.

It shdl be unlawful for any person to operate or be in the actua physica control of any motor
vehide while under the influence of dcohalic liquor, or of any drug, or whenthat personhasaconcentration
of eight hundredths (.08) of one gram or more by weight of alcohol per 100 milliliters of his or her blood,
or whenthat personhasa concentration of eight hundredths (.08) of one gramor more by weight of acohol
per 210 liters of his or her breath. Every personwho violaesthis sectionshdl be guilty of a misdemeanor
and, upon conviction, shdl be punished as follows:

@ If such person has not had a previous conviction for this offense in Nebraskainthe twelve
yearsprior to the date of the current conviction, under state law or under acity or village ordinance enacted
pursuant thereto, such person shal be imprisoned in the county jail not lessthan sevendays nor morethan
sixty days, and shall be fined not less than $400.00 nor more than $500.00, recoverable with costs, and
the court shal, as part of the judgment of conviction, order such person not to drive any motor vehicle for
any purpose for a period of sx months from the date ordered by the court and shdl order that the
operator's license of such personbe revoked for alikeperiod. Such revocation shall be administered upon
sentencing, upon find judgment of any apped or review, or upon the date that any probation is revoked.
Such revocation shdl not run concurrently withany jail term imposed. If the court places such person on
probation or suspends the sentence for any reason, the court shdl, as one of the conditions of probation
or sentence suspension, order such person not to drive any motor vehicle for any purpose for a period of
gxty days fromthe date of the order, unless otherwise authorized by an order issued pursuant to Neb. Rev.
Stat. § 60-6,211.05, and such order of probation shall aso include, asone of itsconditions, the payment
of a$400.00 fine,

(b) If such person has had one convictionfor this offensein Nebraskainthe twelve years prior
to the date of the current conviction, (i) under statelaw; (ii) under acity or village ordinance enacted pursu-
ant thereto; or (jii) under a law of another date, if at the time of the conviction under the law of another
state, the offensefor which such person was convicted would have beenaviolationunder Neb. Rev. Stat.
§60-6,196, suchperson shal beimprisoned inthe county jail not lessthanthirty days nor morethanninety
days, and shall be fined $500.00, recoverable with costs, and the court shdl, as part of the judgment of
conviction, order suchperson not to drive any motor vehide for any purpose for a period of one year from
the date ordered by the court, and shal order that the operator's license of such person be revoked for a
like period. Such revocationshdl be administered upon sentencing, upon find judgment of any gpped or
review, or upon the date that any probation isrevoked. Such revocation shal not run concurrently with
any jal termimposed. If the court places such person on probation or suspends the sentence for any
reason, the court shal, as one of the conditions of probation or sentence suspension, order such person not
to drive any motor vehicle in the State of Nebraskafor any purpose for a period of one year fromthe date
of the order unless otherwise authorized by an order issued pursuant to Neb. Rev. Stat. 860-6,211.05 and
shdl issue an order pursuant to Lincoln Municipa Code Section 10.16.045 with respect to al motor
vehiclesowned by suchperson, and suchorder of probationshdl aso include, as conditions, the payment
of a$500.00 fine and either confinement in the county jail for five days or theimposition of not less than
240 hours of community service.

(© For eachconvictionunder this section, the court shdll, as part of the judgment of conviction,
make a finding on the record as to the number of the defendant's prior convictions for this offense in
Nebraskain the twelve years prior to the date of the current conviction, under state law or under a city or
village ordinance enacted pursuant thereto. The defendant shdl be given the opportunity to review the



record of hisor her prior convictions, bring mitigating facts to the attention of the court prior to sentencing,
and make objections on the record regarding the vdidity of such prior convictions. For purposes of this
section, the twelve-year period shdl be computed from the date of the prior offense to the date of the
offense which resulted in the current conviction and the terms "conviction for this offense” and "prior
conviction" shdl indudeany convictionunder this section, under the state law pursuant to whichthis section
was enacted, or under any city or village ordinance enacted pursuant to said statelaw, as the same existed
at the time of such conviction, regardless of subsequent amendments thereto.

(d) The provisions of this section shdl apply anywhere throughout the city except private
property which is not open to public access.

(e Any period of revocation imposed under this section shdl be reduced by any period
imposed under Neb. Rev. Stat. 8 60-6,206. Any period of revocation imposed under this section shal
not prohibit the operation of a motor vehide under the terms and conditions of an employment driving
permit issued pursuant to subsection(2) of Neb. Rev. Stat. § 60-6,206. (Ord. 18163 81; April 14, 2003:
prior Ord. 17905 81; August 27, 2001: Ord. 17341 81; May 18, 1998: Ord. 16272 81; November 30,
1992; Ord. 15635 83; July 9, 1990: P.C. §10.52.020: Ord. 14918 8§1; June 27, 1988: Ord. 14633 §1;
March 23, 1987: Ord. 14389 §1; May 19, 1986: Ord. 13422 81; June 28, 1982: Ord. 12975 8§1; August
18, 1980: Ord. 12519 85; March 12, 1979: Ord. 10500 81; July 10, 1972: Ord. 10235 81; August 23,
1971: Ord. 9902 81; December 22, 1969: Ord. 5699 §1202, asamended by Ord. 6852; November 24,
1958).

ANNQT.: The opinion testimony of the police officers alone as to in-
toxication would be sufficient to support the verdict and the judgment.
Satev. Schwade, 177 Neb. 844, 131 N.W.2d 421 (1964).

10.16.040 Chemical Tests; Refusal; Penalty.

@ Any person who operates or hasinhisor her actud physica control amotor vehicle shall
be deemed to have givenhisor her consent to submit to achemical test or testsof his or her blood, breath,
or urine for the purpose of determining the concentration of acohol or the presence of drugsinsuchblood,
breath, or urine.

(b) Any law enforcement officer who has been duly authorized to make arrests for violations
of traffic laws of this state or of ordinances of any city or village may require any person arreted for any
offense arisng out of acts dleged to have been committed while the person was driving or was in actud
physical control of a motor vehide while under the influence of acohalic liquor or drugs to submit to a
chemical test or tests of hisor her blood, bregath, or urinefor the purpose of determining the concentration
of alcohal or the presence of drugs insuchblood, bregth, or urine, whenthe officer has reasonable grounds
to believe that such personwas driving or was in the actua physica control of amotor vehide while under
the influence of dcoholic liquor or drugs.

(© Any law enforcement officer who has been duly authorized to make arrests for violations
of traffic laws of this state or of ordinancesof any city or village may require any person who operates or
hasinhisor her actua physica control amotor vehicle to submit to a preliminary test of hisor her bregth
for alcohol concentration if the officer has reasonable grounds to believe that such person has acohal in
his or her body, has committed a moving traffic violaion, or has been involved in atraffic accident. Any
person who refuses to submit to such preliminary breath test or whose preliminary breath test results



indicate an alcohol concentration in violation of Section 10.16.030 shdl be placed under arrest. Any
person who refuses to submit to such preliminary breath test shdl be guilty of amisdemeanor and, upon
conviction thereof, shall be punished by afine of not to exceed $100.00, recoverable with costs.

(d) Any person arrested as provided in subsections (b) and (c) of this section may, upon the
direction of alaw enforcement officer, be required to submit to achemicd test or tests of hisor her blood,
breeth, or urine for adetermination of the concentration of acohal or the presence of drugs. Any person
who refusesto submit to suchtest or tests required pursuant to this sectionshdl be guilty of a misdemeanor
and, upon conviction, shall be punished as follows:

@ If such person has not had a conviction for this offensein Nebraska in the twelve
yearsprior to the date of the current conviction, under state law or under acity or village ordinance enacted
pursuant thereto, such person shdl be imprisoned in the county jail for not less than seven days nor more
than sixty days, and shal be fined not less than $400.00 nor more than $500.00, recoverable with costs,
and the court hdll, as part of the judgment of conviction, order such person not to drive any motor vehide
for any purposein the State of Nebraskafor a period of Sx months fromthe date ordered by the court and
shdl order that the operator's license of such person be revoked for alike period. Such revocation shdl
be administered upon sentencing, upon fina judgment of any apped or review, or upon the date that any
probation is revoked. Such revocation shall not run concurrently with any jail term imposed. If the court
places such person on probation or suspends the sentence for any reason, the court shdl, as one of the
conditions of probation or sentence suspension, order such personnot to drive any motor vehicle for any
purpose for a period of sxty days from the date of the order, unless otherwise authorized by an order
issued pursuant to Neb. Rev. Stat. § 60-6,211.05, and such order of probation shall dsoincude, asone
of its conditions, the payment of a $400.00 fine.

2 If such person has had one conviction for this offensein Nebraskaiin the twelve
yearsprior to the date of the current conviction, under state law or under acity or village ordinance enacted
pursuant thereto, such person shal beimprisoned inthe county jall not less than thirty days nor more than
ninety days, and shdl be fined $500.00, recoverable withcosts, and the court shall, as part of the judgment
of conviction, order such person not to drive any motor vehidein the State of Nebraska for any purpose
for aperiod of one year from the date ordered by the court, and shall order that the operator's license of
such person be revoked for alike period. Such revocation shdl be administered upon sentencing, upon
fina judgment of any apped or review, or upon the date that any probetion isrevoked. Such revocation
ghdl not run concurrently with any jal term imposed. If the court places such person on probation or
suspends the sentence for any reason, the court shall, as one of the conditions of probation or sentence
suspension, order suchperson not to drive any motor vehide inthe State of Nebraska for any purpose for
aperiod of sx months from the date of the order and such order of probation shal include as one of its
conditions confinement in the county jail for forty-eight hours, and the payment of a$500.00 fine.

3 For each convictionunder this subsection, the court shal, as part of the judgment
of conviction, make afinding on the record as to the number of the defendant's prior convictions for this
offenseinNebraskainthe tweve yearsprior to the date of the current conviction, under state law or under
acity or village ordinance enacted pursuant thereto. Thedefendant shall be given the opportunity to review
the record of his or her prior convictions, bring mitigating facts to the attention of the court prior to
sentencing, and make objections on the record regarding the vdidity of such prior convictions. For
purposes of this subsection, the twelve-year period shal be computed from the date of the prior offense
to the date of the offensewhichresulted inthe current convictionand the terms "convictionfor this offense’



and "prior conviction" shdl include any conviction under this subsection, under the Sate law pursuant to
which this subsection was enacted, or under any city or village ordinance enacted pursuant to said state
law, asthe same existed a the time of such conviction, regardless of subsequent amendments thereto.

(e Any person arrested for any offense involving the operation or actua physica control of
a motor vehide while under the influence of dcohalic liquor or drugs shdl be required to submit to a
chemical test or tests of hisor her blood, bregath, or urine, as provided in this section, without the prelimin-
ary bregth test if the arresting officer does not have available the necessary equipment for administering a
breath test, or if the person is unconscious or is otherwiseina condition rendering him or her incapable of
testing by a preliminary breath test.

® Any person who is required to submit to a chemica blood, breath, or urine test or tests
pursuant to this section shall be advised that refusal to submit to such test or tests is a separate crime for
which the person may be charged.

()] The provisons of this section shall gpply anywhere throughout the city except private
property whichisnot opento public access. (Ord. 17341 82; May 18, 1998: prior Ord. 16968 81; April
15, 1996: Ord. 16272 82; November 30, 1992: Ord. 15635 &4; July 9, 1990: P.C. §10.52.025: Ord.
14918 82; June 27, 1988: Ord. 14699 8l; July 6, 1987: Ord. 14633 82; March 23, 1987: Ord. 14389
§2; May 19, 1986: Ord. 13422 82; June 28, 1982: Ord. 12975 §2; August 18, 1980: Ord. 12519 §6;
March 12, 1979: Ord. 11035 82; March 11, 1974: Ord. 10500 82; July 10, 1972: Ord. 10235 82;
August 23, 1971: Ord. 9903 81; December 22, 1969).

10.16.045 Driving Under Influence of Alcoholic Liquor or Drug; Second Offense;
Restrictionson Motor Vehicles.

Upon conviction for a second violation of Lincoln Municipal Code Section 10.16.030 or
10.16.040, the court shdl impose ether of the following redtrictions on dl motor vehices owned by the
person so convicted:

@ The court shdl order the motor vehicle or motor vehicles immobilized at the owner’s
expense for aperiod of time not less than five days and not more than eight months and shdl natify the
Department of Motor Vehicles of the period of immobilization. Any immohilized motor vehidle shdl be
released to the holder of a bonafide lien on the motor vehicle executed prior to suchimmohilizationwhen
possession of the motor vehide is requested as provided by law by such lienholder for purposes of
foreclosing and satisfying such lien. If aperson tows and storesamotor vehide pursuant to this section at
the direction of a peace officer or the court and has a lien upon such motor vehicle whileit isin hisor her
possessionfor reasonable towing and storage charges, the person towing the vehicle has the right to retain
suchmotor vehideuntil suchlienispaid. For purposesof thissection, immohilized or immobilization means
revocation or suspension, a the discretionof the court, of the registration of such motor vehicle or motor
vehides, induding the license plates; and

(b) Q) Any immohbilized motor vehicle shdl bereleased by the court without any legd or
physicd regtraints to any registered owner who is not the registered owner convicted of asecond violation
of Section10.16.030 or 10.16.040 if an afidavit is submitted to the court by such registered owner Sating
that the affiant is employed, that the motor vehicle subject to immohilization is hecessary to continue that
employment, that such employment is necessary for the well-being of the affiant’ s dependent children or
parents, that the affiant will not authorize the use of the motor vehicle by any person known by the affiant
to have been convicted of a second violation of Section 10.16.030 or 10.16.040, that afiant will



immediatdy report to a loca law enforcement agency any unauthorized use of the motor vehicle by any
person known by the afiant to have been convicted of a second violation of Section 10.16.030 or
10.16.040, and that failure to release the motor vehicle would cause undue hardship to the affiant.

2 A registered owner who executes an afidavit pursuant to subsection(b)(1) of this
section which is acted upon by the court and who failsto immediately report an unauthorized use of the
moator vehicle which is the subject of the afidavit is guilty of a misdemeanor and may not file any additiona
affidavits pursuant to subsection (b)(1) of this section. (Ord. 18163 82; April 14, 2003).

10.16.050 Owner Not to Permit Operation.

It shal be unlawful for any owner or person in control of any motor vehicle to permit any person
under Sxteenyearsof age, except as hereinbefore provided, to permit any intoxicated person, or to permit
any person under the influence of intoxicating liquor or any drugs to operate any motor vehicle. (Ord.
15635 85; July 9, 1990: P.C. §10.52.030: Ord. 5699 §1203; April 12, 1954).

ANNOT.: Thisordinanceis vdid and duly authorized by statute. State
v. Smith, 181 Neb. 846, 152 N.W.2d 16 (1967).

Pendty provisons of this ordinance are authorized by saute. Id.
Language of this ordinance is plain and unambiguous. 1d.

A violaion of this offense may be used in cadculating defendant's
accumulating twelve "points’ so asto warrant revocation of driving privi-
legesby director of motor vehicles. Macigewski v. Sullivan, 193 Neb.
598, 228 N.W.2d 294 (1975).

Sentence of thirty days injail and one year revocation of driving privileges
for vidlationof this ordinance held not excessive. Satev. Shea, 208 Neb.
17, 301 N.W.2d 602 (1981).

10.16.060 Operator Must be Licensed.

@ It shdl be unlawful for any person to operate a motor vehicle, except a farm tractor,
minibike, or snowmobile, uponany street, dley, or highway within the city, except as otherwise provided
in this chapter, without having on his or her person and in full force and effect an operator's license or
learner's permit to operate it as provided by the laws of the State of Nebraska

(b) It shdl be unlanful for any person to operate a motorcycle upon any street, aley, or
highway within the city unless such person shdl have on his or her person and in full force and effect a
motorcycle operator'slicense, as provided by the laws of the State of Nebraska. (Ord. 17992 81; April
29, 2002: prior Ord. 15635 86; July 9, 1990: P.C. §10.52.040: Ord. 12973 81; August 18, 1980: Ord.
11035 83; March 11, 1974: Ord. 10654 8§1; January 2, 1973: Ord. 10245 8§1; September 7, 1971: Ord.
5699 §1204, as amended by Ord. 7312; October 10, 1960).

10.16.063 Operation of a Motor Vehicle While Operator's Privilege Revoked or
Impounded and Not Eligiblefor Reinstatement; Prohibited.
It shdl be unlawful for any person to operate a motor vehicle upon any street, dley, or highway
withinthe city during any period that he or she is subject to a court order not to operate any motor vehide
for any purpose or during any period that his or her operator's license has been revoked or impounded



pursuant to conviction or convictionsfor violation of any law or laws of this state, by an order of any
court, or by an adminidrative order of the Director of the State Department of Motor Vehicles. Upon
conviction for a violation thereof, such person shall be deemed guilty of a misdemeanor and shal be
punished as follows:

@ For afirg offense, such person shal be imprisoned in the county jail for not more thangx
months, or shdl be fined in an amount not to exceed $500.00, or both such a fine and imprisonment,
recoverable with costs, and the court shdl, as part of the judgment of conviction, order such person not
to operate any motor vehide for any purpose for aperiod of one year from the date of his or her find
discharge from thejail, or the date of payment or satisfaction of such fine, whichever isthe later, and dso
order the operator's license of such person revoked for alike period; and

(b) For each subsequent offense, such personshdl beimprisonedin jal for not more than six
months, or shdl be fined in an amount not to exceed $500.00, or both such a fine and imprisonment,
recoverable with costs, and the court shdl, as part of the judgment of conviction, order such person not
to operate a motor vehide for any purpose for a period of two years from the date of his or her find
discharge fromjall, or the date of payment or satisfaction of suchfine, whichever isthe later, and also order
the operator's license of such person revoked for alike period.

(© Such orders of the court asthey relate to operation of a motor vehicle and revocation of
the operator's license shall be administered upon sentencing, uponfind judgment of any appeal or review,
or upon the date that any probation is revoked, whichever islater. (Ord. 17992 82; April 29, 2002).

10.16.065 Operation of Motor Vehicle While Operator's Privilege Suspended and
Eligiblefor Reingtatement; Prohibited.

It shal be unlawful for any person to operate amotor vehicle upon any strest, dley, or highway
withinthe City (i) during any period that hisor her operator's license has been suspended, (ji) after aperiod
of revocation but before issuance of a new license, or (jii) after a period of impoundment but before the
return of the license. Upon conviction for a violation thereof, such person shdl be deemed guilty of a
misdemeanor and shdl punished as follows

@ Such personshdl be imprisoned inthe county jail for not more than three months or shall
be fined in anamount not to exceed $500.00 or both such fine and imprisonment, recoverable with costs
and the court may, as a part of the judgment of conviction, order such person not to operate any motor
vehicle for any purpose for a period of one year from the date ordered by the court.

(b) If the person at thetime of sentencing shows proof of reinstatement of hisor her suspended
operator's license, proof of issuance of a new license, or proof of return of the impounded license, the
person shdl only be fined in an amount not to exceed one hundred dollars.

(© If the court orders the person not to operate amotor vehicle for aperiod of one year from
the date ordered by the court, the court shal aso order the operator's license of suchpersonto be revoked
for alike period. Such orders of the court shall be administered upon sentencing, upon find judgment of
any appeal or review, or uponthe date that any probationisrevoked, whichever islater. (Ord. 17992 8§3;
April 29, 2002).



10.16.070 Proof of Financial Respongbility; Violation; Penalty.

Any person owning amotor vehidewhichisbeing operated withIn Trangt decals pursuant to state
law, or whichisbeing operated within thirty days after date of purchase pursuant to state law, or which is
required to be registered in this state, and which is operated on a public street of this dity, shdl haveinhis
or her motor vehicle, at dl times when the vehide is operated in this dity, current and effective proof of
financia responghility asrequired by Neb. Rev. Stat. § 60-302. Any motor vehicle operator unable to
produce such proof upon request of a Nebraska law enforcement officer shdl be dlowed ten days from
the date of the request to produce proof that financid responsbility was in existence at the time of such
request. Every personwho violatesthis section shal be guilty of amisdemeanor and, upon conviction, shal
be fined not more than $500.00, recoverable with costs. (Ord. 17154 §1; March 10, 1997: prior Ord.
15635 8§7; July 9, 1990: P.C. 810.52.050: Ord. 14400 81; June 2, 1986).

10.16.080 Body Fluid Analyss, Fee; Payment Upon Conviction.

Upon the conviction of any person for violaion of the provisons of Section 10.16.030 of the
Lincoln Municipa Code, or of drivingamotor vehicle while under the influence of acohalic liquor or of any
drug, inviolationof the Lincoln Municipa Code, there shall be assessed as part of the costs the fee charged
by any physician or any agency administering tests pursuant to a permit issued by the Nebraska State
Department of Hedlth in accordance with Section 39-699.11 of the Nebraska Revised Statutes, for the
test or testsadministered and the analys's thereof under the provisons of Section10.16.040 of the Lincoln
Municipd Code, if suchtest or testswere actudly made. (Ord. 15635 8§8; July 9, 1990: P.C. 810.72.060:
Ord. 12686 8§1; September 10, 1979).



